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Before McFEELEY, Chief Judge, BOHANON, and THURMAN, Bankruptcy
Judges.

THURMAN, Bankruptcy Judge.

The parties did not request oral argument, and after examining the briefs

and appellate record, the Court has determined unanimously that oral argument

would not materially assist in the determination of this appeal.  Fed. R. Bankr. P.

8012.  The case is therefore ordered submitted without oral argument.

I. BACKGROUND

Debtors’ counsel, George T. Carlson & Associates (“Carlson”), appeals the
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bankruptcy court’s order denying payment of its fees out of the confirmed plan. 

The Debtors originally filed a petition for Chapter 7 relief in May 2005.1  Carlson

filed a disclosure of attorney fees in connection with the Chapter 7 petition,

indicating an agreed fee of $1,500, all of which had been paid by the Debtors pre-

petition.2  In November 2005, Debtors filed a motion to convert their case to

Chapter 13, which was granted.3  In connection with that conversion, Carlson

filed another disclosure of compensation, indicating an agreed fee of $4,000, of

which Debtors had paid $750.4  Debtors’ Chapter 13 plan, which was confirmed

by the bankruptcy court in May 2006, specifies $2,950 as unpaid attorney fees

and $300 as estimated costs.5

In June 2006, Carlson submitted a fee application, showing total fees of

$2,094 and total costs of $122.18.6  After subtracting $750 paid by Debtors,

Carlson requested allowance of $1,466.18 net fees and expenses, all payable

through the confirmed plan.  As required by the local bankruptcy rules for the

District of Colorado (“Local Rules”), Carlson served the required notice of fee

application, containing a provision that “[i]f there is no objection, the Court may

allow the fee as requested, order further supplementation or set the Application

for hearing.”7  No objections or hearing requests were filed, and Carlson filed a
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certificate to that effect, requesting entry of an order granting the fee request.8 

Five days later, the bankruptcy court entered an order allowing Carlson all of its

requested fees and expenses, but with the proviso that “$0.00 is payable out of

plan payments.”9

Carlson filed a motion to reconsider the court’s fee order, arguing that the

confirmed plan provided for $3,250 in fees and costs, yet the court’s award of

$2,216 was expressly made not payable through the plan.10  The bankruptcy court

denied Carlson’s motion to reconsider, stating:

Counsel requested allowance of fees in the amount of $2,094 and
costs of $122.18.  Counsel disclosed in its Chapter 13 Fee
Application that it had received $750 to date for fee and expenses. 
The record in this case, however, reflects that Counsel disclosed
receiving $1,500 in advance of filing Debtors’ case as a Chapter 7
and the amended fee disclosure reports an additional $750 having
been paid.  Thus, Counsel had [sic] received a total of $2,250 in
connection with this case.  That amount is greater than the amount
Counsel billed for services rendered in the Chapter 13 case.11

Carlson appealed, and no opposition to his appeal has been filed.

II. APPELLATE JURISDICTION

This Court has jurisdiction to hear timely-filed appeals from final

judgments and orders of bankruptcy courts within the Tenth Circuit, unless one of

the parties elects to have the district court hear the appeal.12  Because the notice

of appeal was timely filed within ten days of a final order, and because Carlson,

the only party to this appeal, has not elected to have the appeal heard by the

district court, this Court has appellate jurisdiction.
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III. STANDARD OF REVIEW

This Court reviews a bankruptcy court’s award of attorney’s fees for abuse

of discretion, while the factual findings underlying the award are reviewed for

clear error.13

IV. DISCUSSION

Carlson bases its appeal primarily on the bankruptcy court’s failure to hold

a hearing.  According to Carlson, this failure violates 11 U.S.C. § 330(a) and

Federal Rule of Bankruptcy Procedure 2017 and constitutes a denial of procedural

due process.14  The premise that a hearing was required is flawed in at least two

ways.  First, the bankruptcy court actually granted the requested fees in their

entirety.  Second, and even more significantly, Carlson never requested a hearing

in the bankruptcy court, thereby failing to preserve this issue for appeal.15 

A. Failure to Hold a Hearing

Most of Carlson’s claim of entitlement to a hearing is premised on the

incorrect assertion that attorney fees were denied.  In fact, the bankruptcy court

awarded Carlson its fees in their entirety.  None of the rules cited by Carlson for

the proposition that a hearing should have been held apply to such a situation. 

Thus, for example, Federal Rule of Bankruptcy Procedure 2017 addresses claims

that debtor’s attorney fees are “excessive.”  Carlson mistakenly relies on 11

U.S.C. § 330(a)(1) for the same proposition.  That provision applies only to “a

professional person employed under section 327 or 1103,” which Carlson is not.16 

The appropriate subsection of § 330 is (a)(4)(B), which provides that the court
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“may allow reasonable compensation to the debtor’s attorney” in a Chapter 13

case, “based on a consideration of the benefit and necessity of such services to the

debtor and the other factors set forth in this section.”  Conspicuously absent is

any requirement that the court hold a hearing,17 particularly when all of the

requested fees are awarded.  Moreover, nowhere in these provisions is there any

requirement that a hearing be held on the issue of how an award of fees is to be

paid.18

Absent a provision requiring a hearing, one must be requested before it can

be asserted that it was denied.  In this case, Carlson never requested a hearing in

the bankruptcy court.  The most logical time to have done so was in connection

with Carlson’s motion for reconsideration since, until that time, Carlson would

likely have seen no need for a hearing.  However, given that Carlson had obtained

what was perceived as a summary adverse ruling on an uncontested matter, it

would have been reasonable to request a hearing in connection with

reconsideration.  At the very least, this would have allowed Carlson to discover

the bankruptcy court’s reasoning and to offer additional evidence, if necessary. 

Instead, Carlson simply reiterated its previous claim.  Though there is no

guarantee that the court would have granted a hearing, Carlson’s failure to request

one is fatal to such claims on appeal.19 

B. Ruling Contrary to the Evidence

Without the hearing denial issues, Carlson’s appeal is limited to its claim

that the court’s ruling is inconsistent with the evidence.  We disagree.  Since this
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is an attorney fees case, we review the award for abuse of discretion, which

means that the bankruptcy court either “based its decision on an erroneous

conclusion of law or . . .  there is no rational basis in evidence for the ruling,”

keeping in mind that “[i]t is the burden of the party applying for attorney fees to

establish the extent and reasonableness of the request . . . .”20  In addition, the

Local Rules upon which Carlson relies in this appeal require that every fee

application include a statement of “compensation previously sought by and

allowed to the applicant . . . .”21

Carlson contends on appeal that the bankruptcy court erroneously

considered payments made in the Chapter 7 proceedings in connection with the

Chapter 13 fee application.  However, there was only one “case” before the

bankruptcy court, though at different times it proceeded under different chapters

of the Bankruptcy Code.  Therefore, the fee application should have detailed the

fees and payments for the entire case, as required by the Local Rules.  Because

Carlson failed to provide the bankruptcy court with any description of fees that

had been billed and paid prior to the conversion, it was permissible for the court

to conclude that all of the previous payments should apply to the current fee

request.  Accordingly, we are unable to conclude that such a determination was

without a rational basis.22

V. CONCLUSION

This Court will not consider issues raised for the first time on appeal. 

Therefore, we decline to consider Carlson’s claim that failure to hold a hearing on
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its fees request violated due process.  The bankruptcy court was not required to

hold a hearing under the circumstances of this case.  Finally, the bankruptcy court

did not abuse its discretion in determining the amount and means of payment of

the fees.  The bankruptcy court’s order on attorney fees is therefore affirmed.
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